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COOKE AQUACULTURE PACIFIC, LLC,
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HONORABLE JOHN C. COUGHENOUR

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
WILD FISH CONSERVANCY, Case No. 2:17-cv-01708-JCC
Plaintiff, [PROPOSED] CONSENT DECREE

Defendant.

Plaintiff Wild Fish Conservancy (“Conservancy”) issued notice of intent to sue letters
dated August 24, 2017 and September 6, 2017 and filed a complaint on November 13, 2017
under section 505 of the Clean Water Act (“CWA™), 33 U.S.C. § 1365, alleging that Defendant
Cooke Aquaculture Pacific, LLC (“Cooke”) is in violation of certain terms and conditions of the
National Pollutant Discharge Elimination System (“NPDES”) permits issued for Cooke’s
Atlantic salmon net pens in Puget Sound.

The Conservancy’s complaint seeks declaratory and injunctive relief, the imposition of

civil penalties, and an award of litigation expenses, including attorney and expert fees.
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Cooke and the Conservancy (collectively, the “Parties”) stipulate that the Court has
jurisdiction over the Parties and the subject matter of this action under section 505(a) of the
CWA, 33 U.S.C. § 1365(a).

The Parties agree that settlement of this matter is in the best interest of the Parties and the
public and that entry of this Consent Decree without additional litigation is the most appropriate
' means of resolving this action.

The Parties stipulate to the entry of this Consent Decree without trial, adjudication, or
admission of any issues of fact or law regarding the claims and allegations set forth in
Conservancy’s notice of intent to sue letters and complaint.

The signatories for the Parties certify that they are authorized by the party they represent

|| to enter into these Stipulations and Consent Decree.

WILD FISH CONSERVANCY COOKE AQUACULTURE PACIFIC, LLC
7
/'? /, 2 J’i” . /\ et s . -""
W igy A T Pl
Kurt Beardslee, Execunve Dlrector Rod (muld Chief I Ly 1I ()Ilue

KAMPMEIER & KNUTSEN, PLLC NORTHWEST RESOURCE LAW, PLLC

(,,.'Vf - s
By: By: /ﬂff gL
Brigi A. Kpfitsen, WSBA No. 38806 I)numds J Stedifie. WSBA NG, 37020
Attorney for Wild Fish Conservancy Attorney for Cooke Aquaculture Pacific, LLC

IL. ORDER AND DECREE
THIS MATTER came before the Court upon the foregoing Stipulations of the Parties and
joint motion for entry of Consent Decree. Having considered the Stipulations and the terms and

conditions set forth below, the Court hereby ORDERS, ADJUDGES, and DECREES as follows:

[PROPOSED] CONSENT DECREE - 2 KAMPMEIER & KNUTSEN PLLC EARTHRISE LAW CENTER
Case No. 2:17-cv-01708-]JCC 221 S.E. 11th Ave., Suite 217 10015 SW Terwilliger Blvd.
Portland, Oregon 97214 Portland, Oregon 97219

(503) 841-6515 (503) 768-6825



O 0 3 N PR LN e

NN NN NN NN NN e e e e e e e e e
e R ) ¥, e ~ US B N =N - R - . BN B« N U, T S FSE S =)

Case 2:17-cv-01708-JCC Document 124-1 Filed 11/27/19 Page 3 of 13

1. This Court has jurisdiction over the Parties and the subject matter of this action
pursuant to section 505(a) of the CWA, 33 U.S.C. § 1365(a).

2. This Consent Decree shall inure to the benefit of, and be binding upon, the Parties
and their successors, assigns, officials, agents, representatives, officers, directors, and employees.
Changes in the organizational form or status of a party shall have no effect on the binding nature
of this Consent Decree or its applicability.

3. This Consent Decree and any injunctive relief ordered within applies solely to
Cooke’s operation and oversight of the following Atlantic salmon net pen facilities (collectively,
the “Facilities™):

a. Cypress Island Site 1, located in Deepwater Bay of Cypress Island, Skagit
County, Washington, and subject to NPDES Permit No. WA-003156-9;

b. Cypress Island Site 3, located in Deepwater Bay of Cypress Island, Skagit
County, Washington, and subject to NPDES Permit No. WA-003158-5;

c. Hope Island, located in Skagit Bay north of Hope Island, Skagit County,
Washington, and subject to NPDES Permit No. WA0031593;

d. Orchard Rocks, located in Rich Passage south of Bainbridge Island, Kitsap
County, Washington, and subject to NPDES Permit No. WA0031542;

€. Fort Ward, located in Rich Passage south of Bainbridge Island, Kitsap
County, Washington, and subject to NPDES Permit No. WA0031534;

f. Clam Bay, located in Clam Bay near Manchester Research Station, Kitsap
County, Washington, and subject to NPDES Permit No. WA0031526; and

g. Port Angeles, located near the City of Port Angeles, Clallam County,

Washington, and subject to NPDES Permit No. WA004089-4.
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4, This Consent Decree is a full and complete settlement and release of all claims
alleged in Conservancy’s notice of intent to sue letters and complaint and all other claims known
or unknown existing as of the date of entry of this Consent Decree, related to discharges of
pollutants made under the NPDES permits identified above, including prior iterations of those
NPDES permits (collectively, the “Permits”) that could be asserted under the CWA against
Cooke, its officers, directors, employees, shareholder, consultants, contractors, or agents. This
Consent Decree is also a full and complete settlement and release of all claims alleged in
Conservancy’s notice of intent to sue letters and complaint and all other claims known or
unknown existing as of the date of entry of this Consent Decree, related to discharges of
pollutants from the former net pen facility Cypress Island Site 2, located in Deepwater Bay of
Cypress Island, Skagit County, Washington, and that was subject to NPDES Permit No. WA-
003157-7 that could be asserted under the CWA against Cooke, its officers, directors,
employees, shareholder, consultants, contractors, or agents. These claims are released and
dismissed with prejudice.

Sn This Consent Deci\gee is a settlement of disputed facts and law. It is not an
admission or adjudication regarding any allegations by Conservancy in this case or of any fact or
conclusion of law related to those allegations.

6. Cooke agrees to the following terms and conditions in full and complete
satisfaction of all the claims covered by this Consent Decree:

a. Cooke shall fully comply with the Permits or any successor NPDES
permit authorizing discharges of pollutants from the Facilities;
b. Before Cooke restocks any of its Facilities with salmonids, it shall have

conducted load analyses using numerical modeling for such Facility to be restocked, including
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the mooring system and the main cage systems, to evaluate whether the various components are
suitable for the environmental conditions at the individual site. These studies shall use data on
environmental conditions that are consistent with the Norwegian aquaculture standard NS 9415.
Cooke shall provide the Conservancy a copy of the report generated for each such load analyses
within fourteen (14) days of completion of each such report;

C. Before Cooke restocks any of its Facilities with salmonids, it shall have
completed any upgrades, modifications, and/or replacements determined to be necessary to meet
applicable safety standards through the load analyses described in the preceding sub-paragraph.
Cooke shall notify the Conservancy of Cooke’s completion of these efforts within fourteen (14)
days of completion of all upgrades, modifications and/or replacements conducted at a Facility;

d. Upon entry of this Consent Decree, Cooke shall generate records for each
inspection of all or part of a mooring system or main cage system at the Facilities conducted
under the requirements of the Permits and Cooke shall maintain such records for a minimum of
three (3) years;

€. Upon entry of this Consent Decree and for a period of three (3) years,
Cooke shall, no later than forty-five (45) days following each calendar quarter, send via e-mail to
the Conservancy copies of any correspondence that Cooke has transmitted to the Washington
Department of Ecology during the previous calendar quarter that is a required submittal under
the Permits;

fl. In lieu of a penalty, Cooke shall make payments totaling one million, one hundred
and fifty thousand dollars ($1,150,000.00) to the Rose Foundation for Communities and the
Environment for projects to improve the water quality and/or aquatic habitat of Puget Sound.

Such payments shall be made by checks payable and mailed to Rose Foundation for
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Communities and the Environment, 201 4th Street, Suite 102, Oakland, California 94607-4369,
and shall bear the notation “Wild Fish Conservancy v. Cooke Aquaculture Pacific, LLC Clean
Water Act Settlement,” with a copies provided to the Conservancy at that same time. The
payments shall be made as follows: a payment of two hundred and seventy-five thousand dollars
($275,000.00) shall be made no later than June 30, 2020; a payment of three hundred and
seventy-five thousand dollars ($375,000.00) shall be made no later than June 30, 2021; and a
payment of five hundred thousand dollars ($500,000.00) shall be made no later than June 30,
2022.

8. Within seven (7) days of entry of this Consent Decree, Cooke shall pay the
Conservancy’s litigation expenses and costs, including attorney and expert fees, in the amount of
one million, six hundred thousand dollars ($1,600,000.00) in full and complete satisfaction of
any claims the Conservancy may have under the Clean Water Act for litigation expenses and
costs, including attorney and expert fees. Such payments shall be made by check payable and
mailed to Kampmeier & Knutsen, PLLC, 221 S.E. 11th Avenue, Suite 217, Portland, Oregon
97214. The Conservancy’s above-signed counsel hereby certifies that the actual litigation
expenses and costs, including attorney and expert fees, incurred in this matter equal or exceed
one million six hundred thousand dollars ($1,600,000.00).

9. This Court retains jurisdiction over this matter and, while this Consent Decree
remains in force, this case may be reopened without filing fee so that the Parties may apply to the
Court for any further order or relief that may be necessary regarding compliance with this
Consent Decree or to resolve any dispute regarding the terms or conditions of this Consent
Decree until it is terminated. A precondition to any application to the Court under this paragraph

is that the Parties must first seek to resolve the dispute themselves as follows: 1) the party
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identifying or wishing to raise an issue or dispute must provide the other party a written notice
detailing the nature of the issue or dispute; and 2) within thirty (30) days of receipt of such
notice, the Parties shall meet and confer regarding the issue or dispute. If no resolution is reached
at that meeting or within thirty (30) days of the written notice, whichever occurs first, either
party may file a motion with this Court to resolve the dispute. In any action to enforce this
Consent Decree, the Court shall apply the same standard applied by courts in awarding fees and
costs under section 505(d) of the Clean Water Act, 33 U.S.C. 1365(d).

10.  This agreement shall take effect upon entry of the Consent Decree by the Court.

11.  The provisions of this Consent Decree shall terminate three years from the date of
entry of the Consent Decree or upon compliance with the payment obligations in Paragraphs 7
and 8 of this Consent Decree, whichever is later.

12.  All notices and other communications regarding this Consent Decree shall be in
writing and shall be fully given by mailing via first-class mail, postage pre-paid; by delivering
the same by hand; or by sending the same via e-mail to the following addresses, or to such other
addresses as the Parties may designate by written notice, provided that communications that are

mailed shall not be deemed to have been given until three business days after mailing:

For the Conservancy: For Cooke:

Wild Fish Conservancy Cooke Aquaculture Pacific, LLC

c/o Kurt Beardslee c¢/o James Parsons

P.O. Box 402 4019 21st Ave.

Duvall, WA 98019 Seattle, WA 98119

kurt@wildfishconservancy.org jim.parsons@cookeaqua.com

Kampmeier & Knutsen, PLLC Northwest Resource Law, PLLC

c¢/o Brian Knutsen c/o Douglas J. Steding

221 S.E. 11th Ave., Suite 217 101 Yesler Way, Suite 205

Portland, OR 97214 Seattle, WA 98104

brian@kampmeierknutsen.com dsteding@nwresourcelaw.com
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13.  This Consent Decree constitutes the entire agreement between the Parties. There
are no other or further agreements, either written or verbal. This agreement may not be modified
or amended except by a writing signed by both Parties and entered by the Court.

14.  Each party acknowledges that it has sought and obtained the advice of its own
independent legal counsel before executing this Consent Decree. The Parties acknowledge that
they have had the opportunity to freely negotiate the terms of this Consent Decree.

15. If any term, covenant, or condition of this Consent Decree is held to be invalid or
unenforceable in any respect, such invalidity or unenforceability shall not affect any other
provision included in this Consent Decree.

16.  If for any reason the Court should decline to approve this proposed Consent
Decree in the form presented, this Consent Decree is voidable at the discretion of either party.
The Parties agree to continue negotiations in good faith in an attempt to cure any objection raised
by the Court to entry of this Consent Decree.

17. Cooke shall comply with all requirements of this Consent Decree within the time
periods specified herein. If any event occurs that is outside of the reasonable control of Cooke (a
“force majeure event” as further defined below), which causes a delay in performing tasks
required by this Consent Decree, the delay shall not constitute a failure to comply with the terms
of this Consent Decree, provided that Cooke has submitted written notification to the
Conservancy no later than seven (7) days after the date that Cooke first concludes that such event
has caused or will cause noncompliance, describing the length or anticipated length of non-
compliance, the precise circumstances causing non-compliance, the measures taken or to be

taken to prevent or minimize non-compliance, and a schedule for implementation of the measure

to be taken.
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A force majeure event shall include, but not be limited to the following, to the extent they
are outside the reasonable control of Cooke and cannot be overcome by diligence:
a. Acts of God, war, insurrection, or civil disturbance;

b. Earthquakes, landslides, fire, floods;

C. Actions or inactions of third parties over which Cooke has no control;
d. Adverse weather conditions or unusual delay in transportation;

e. Restraint by court order or order of public authority;

f. Governmental approvals and authorizations;

g. Strikes; and
h. Any other litigation or arbitration that causes delay.

Provided that Cooke complies with the notice provision of this paragraph, then in the
event that Cooke fails to comply or anticipates failing to comply with the requirements of this
Consent Decree because of a force majeure event, Cooke’s failure to comply, as described in the
written notice to the Conservancy under this paragraph, shall not be a violation of this Consent
Decree and shall not result in any liability or other sanctions. In such event, the milestone date(s)
shall be extended for a reasonable period of time following the force majeure event.

18. The Parties recognize that, under 33 U.S.C. § 1365(c)(3), no consent judgment
can be entered in a Clean Water Act citizen suit in which the United States is not a party prior to
forty-five (45) days following the receipt of a copy of the proposed consent judgment by the U.S.
Attorney General and the Administrator of the U.S. Environmental Protection Agency (“U.S.
EPA”). Therefore, upon the filing of this proposed Consent Decree by the Parties, the
Conservancy will serve copies of it upon the Administrator of the U.S. EPA and the U.S.

Attorney General.
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DATED this day of

» 2020.

Presented by:

KAMPMEI KNUTSEN, PLLC
By: s/

BridnA. Knujsén, WSBA No. 38806
Attorney for Plaintiff

NORIIIWFSI -RESOURCE L, Ly\?\ PLLC

/, / 4{//"
By s/ >S4 '/” // iy

HONORABLE JOHN C. COUGHENOUR
UNITED STATES DISTRICT JUDGE

DouglasJ Steding. WSBA No. 37020
Attorney for Defendant
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ATTACHMENT
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ROSE WWW.ROSEFDN.ORG

FOUNDATION
for COMMUNITIES OFFICE: 510.658.0702
and the ENVIRONMENT FAX: 510.658.0732

201 4TH STREET, SUITE 102, OAKLAND, CA 94607
ROSE@ROSEFDN.ORG

November 27, 2019

Peter McVeigh

United States Department of Justice
Environment & Natural Resources Division
Law and Policy Section

P.O. Box 7415

Ben Franklin Station

Washington, D.C. 20044-7415

Re: Wild Fish Conservancy v. Cooke Aquaculture Pacific, LLC (Case No: 2:17-cv-01708-JCC)

Dear Mr. McVeigh,

This letter is intended to provide assurance that I have read the Proposed Consent Decree
between Wild Fish Conservancy and Cooke Aquaculture Pacific, LLC, and that I am authorized
by my Board of Directors to make the following binding commitments on behalf of the Rose
Foundation.

1) Tunderstand that the Rose Foundation should receive funds from Cooke Aquaculture
Pacific, LLC as specified in the Proposed Consent Decree.

2) The Rose Foundation shall only use these Cooke Aquaculture Pacific, LLC funds for
projects to improve the water quality and/or aquatic habitat of Puget Sound.

3) After the funds have been disbursed, the Rose Foundation shall send a report to the
Justice Department, the Court and the Parties describing how the funds were utilized and
demonstrating conformance with the nexus of the Consent Decree. Since the funds will
be received on an instalment basis over multiple years, the Rose Foundation shall also
provide periodic interim reports as well as the final report.

Rose Foundation for Communities and the Environment

The Rose Foundation is a 501(c)(3) public charity (tax ID#94-3179772). Its mission is to
support grassroots initiatives to inspire community action to protect the environment, consumers
and public health. To fulfill this mission, the Rose Foundation conducts the following activities:

e Raise money to award as grants to qualified non-profit organizations conducting
charitable operations. The Rose Foundation does not support lobbying activities that are
prohibited by Section 501(c)(3) of the IRS Code, and no portion of the Cooke
Aquaculture Pacific, LLC funds shall be used to support any political lobbying activities
whatsoever.
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e Work directly in schools and in the community to encourage environmental stewardship
and civic participation.

e Help government efforts to control pollution and protect the environment by encouraging
community engagement in local, state and federal research and policy development.

Within this broad range of activities, all of the Rose Foundation's work revolves around the
following strategic themes:

¢ Build and maintain a bridge between the community and organized philanthropy.
e Protect the natural environment, public health, and community and consumer rights.

e Promote collaboration between labor, environmental, business, consumer and social
interests.

e Cultivate a new generation of environmental stewards and social policy leaders.

e Respect the inalienable rights protected by our nation's constitution, and the essential
human rights to clean air, clean water, and individual dignity and privacy.

The Rose Foundation is governed by a Board of Directors. Grant applicants are required to
submit written proposals, which must include at a minimum specific information about the goals,
activities and projected outcomes of the proposed project, background about the charitable
applicant’s capacity to complete the project, budget information, and a specific funding request.
Applications are first reviewed by Foundation staff, and the Foundation may require additional
information in order to fully evaluate the application. After diligence has been completed, staff
then makes recommendations to the Foundation Board for action. All grants are governed by
binding grant contracts, and the Foundation requires all projects to submit written reports within
one year of receipt of the grant award describing work conducted under the grant, thereby
providing a strong accountability mechanism over funds awarded. Annual audits by the certified
public accounting firm Maze and Associates are posted on the Foundation’s website
www.rosefdn.org.

I hope this provides you with the information you require. Please do not hesitate to contact me
with any questions, or for additional information at (510) 658-0702 or tlittle@rosefdn.org.

Sincerely,

p4 L

Tim Little, Executive Director



