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We wish to make two related points with this comment letter in response to the U.S. Fish and
Wildlife Service and the National Marine Fisheries Service’s request for comments on the
proposed rulemaking to rescind the regulatory definition of “harm” under the Endangered
Species Act (ESA). First, we strongly disagree with the proposal to rescind the regulatory
definition of ‘harm’. In addition, we strongly believe that the current regulatory definition should
be revised so as to broaden the regulatory definition in ways that more appropriately comport
with the current scientific understanding of the many ways that individuals, populations,
population aggregates (Distinct Population Segments [DPS] and Evolutionary Significant Units
[ESUs]), and species and the ecosystems on which they depend may be harmed. Such
broadening of the regulatory definition would better address the full range of effects that

Congress intended to address with the ESA.

To achieve the ESA’s purpose, the terms “harm” and “take” must be broadly interpreted to be

consistent with Congressional intent. While it may be that the term “take” was historically used



to imply direct interaction (i.e., Scalia’s line of causality under the ESA), Congress was not
bound by that restriction and chose, specifically, to include an extensive list of actions and

effects in its definition of “take,” including the word “harm.”

Under the ESA, human activities must be recognized as harmful if they interfere with the
survival and reproduction of individuals in a listed population (e.g., species, subspecies, DPS,
ESU). Harm at the individual level may affect population rates of survival and reproduction that
ultimately determine whether the affected population grows, is stable, or declines. As a general
rule, activities that compromise survival and reproduction are inconsistent with the ESA’s

purpose and cause levels of harm that proximately or ultimately result in take under the Act.

The best available science confirms that human activities take (including harm) fish, wildlife,
and plants in myriad ways, thereby undermining ESA conservation and recovery efforts. Such
effects may be intentional and direct (e.g., pursuit, hunting, shooting, capturing, collecting,
killing, or attempting to pursue, hunt, shoot, capture, collect, or Kkill), unintentional and indirect
(e.g., incidental or unintended disruption of behaviors including breeding, spawning, rearing,
migrating, feeding, or sheltering), lethal (e.g., hunt, shoot, kill), or injurious or stressful (e.g.,
pursuit, capturing, collecting). Such effects may have immediate or delayed effects on survival

and/or reproductive rates.

Harm also may occur through adverse modification or destruction of habitat, which may
compromise population survival and reproductive rates to levels insufficient for sustaining
populations over evolutionarily relevant periods of time. Such effects may include reductions in
growth and survival to reproductive age (or size), increasing age of first reproduction, and

reductions in number of offspring produced and/or the frequency of reproduction.

Examples of such cascading effects are widely recognized. Vessel noise was long suspected of
interfering with killer whale foraging, and recent studies have confirmed that such noise alters
whale feeding location and effort, leading to changes in condition and reducing the probabilities
of survival and successful reproduction. Logging of stream-side trees has been shown to increase
stream temperature and reduce water quality, thereby compromising salmon reproduction and
migration. Similarly, accumulating scientific evidence reveals that even catch-and-release
fisheries affect salmon survival and reproduction. Climate-related changes in the Arctic habitat

pose severe threats to polar bears, walruses, ringed seals, and other marine species otherwise



intricately adapted to the Arctic but now declining because of changes in their snow and sea ice
habitat. Human activities that cause or contribute to these adverse effects do not necessarily
result in immediate mortality, but rather cumulatively reduce the levels of survival and/or growth

below levels required to sustain populations.
To address such broad concerns, Congress —

« passed the ESA to provided “a means whereby the ecosystems upon which endangered
species and threatened species may be conserved” and, by definition, those ecosystems

include the habitat of protected species;

 defined the terms “conserve,” “conserving,” and “conservation” to mean “to use and the
use of all methods and procedures which are necessary to bring any endangered species
or threatened species to the point at which the measure provided pursuant to this Act are
no longer necessary. Such methods and procedures include, but are not limited to, all
activities associated with scientific resources management such as research, census, law
enforcement, habitat acquisition and maintenance, propagation, live trapping, and

transplantation....”
+ defined “critical habitat” to mean —

« (i) the specific areas within the geographical area occupied by the species, at the
time it is listed ... on which are found those physical or biological features (1)
essential to the conservation of the species and (1) which may require special

management considerations or protection; and

« (i) specific areas outside the geographical area occupied by the species at the time
it is listed in accordance with the provisions of section 4 of this Act, upon a
determination by the Secretary that such areas are essential for the conservation of

the species;”

» incorporated into the ESA five listing factors, the first of which is “the present or
threatened destruction, modification, or curtailment of its habitat or range” and the fourth
and fifth of which are “the inadequacy of existing regulatory mechanisms” and “other

natural or manmade factors affecting its continued existence,” all either addressing



habitat directly or establishing the need for comprehensive protection and recovery

efforts;

 established criteria for Secretarial determinations of listing status including “protection of

habitat and food supply;” and

+ established adverse modification/destruction of critical habitat (referenced in the Act 20

times) as one of the two major standards for section 7 consultations on federal activities.

Similarly, Congress also recognized the importance of habitat and ecosystem protections when it
passed the Marine Mammal Protection Act of 1972 (MMPA). Therein it found that “[i]n
particular, efforts should be made to protect the rookeries, mating grounds, and areas of similar
significance for each species of marine mammal from the adverse effect of man's actions,” and
that the primary objective of their management should be to maintain the health and stability of
the marine ecosystem. Any suggestion that Congress did not intend protections under the MMPA

or the ESA to be comprehensive in scope and scale are simply ill-founded.

Therefore, rescinding the agencies’ current definitions of “take” and “harm” as proposed in the
Federal Registrar Notice is unwarranted. The proposed change should be withdrawn.

In contrast to the current proposal, in the near future consideration should be given to
broadening the interpretation of those terms to be consistent with Congressional intent in passing
the ESA and to better comport with current scientific understanding of the complexity of the
multiple threats posed by human activities to the survival of species, population, individuals

animals and plants, and the ecosystems on which they depend.
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